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AGE DISCRIMINATION
THE ‘HEYDAY CHALLENGE’ AND THE COMPULSORY RETIREMENT AGE 

Background
The Employment Equality (Age) Regulations 2006 (‘the Regulations’) came into force on 1 October 2006 and were the UK’s final step in implementing  the EC Employment Directive 2000/78/EC (‘the Directive’) which required member states to outlaw discrimination on the grounds of religion or belief, disability, age and sexual orientation.

The Regulations provide that it is unlawful to treat people differently on the grounds of their age- whether that is because they are too old or too young. Guidance on the Regulations and how they operate can currently be found in NALC Employment Briefing E06-06.
One of the most significant points in the Regulations is that they contain a national default retirement age of 65. This means that it does not constitute age discrimination if an employer retires an employee at or above the age of 65 as long as they follow the correct procedure (the ‘duty to consider procedure’). Employees can carry on beyond 65 by agreement with their employers.
After the regulations came into force Heyday, an offshoot of Age Concern, made an application for judicial review of the mandatory retirement age of 65, arguing that to impose a compulsory retirement age breaches the Directive which requires member states to offer the same protection to all employees and potential employees, including people over 65, and by failing to implement the Directive properly, the UK is in breach of its obligation under EU law. If the application made by Heyday was to be successful this would clearly have significant implications for the Regulations.
The High Court referred the question to the European Court of Justice (‘the ECJ’) for a preliminary ruling and its decision is currently awaited.

Impact of Referral
Whilst the matter is before the ECJ all unfair dismissal claims made to Employment Tribunals in the UK based on age discrimination have been stayed awaiting a ruling on whether forcing employees to retire at 65 is lawful.
Opinion of the Advocate General

In September 2008 the Advocate General (an adviser to the ECJ) gave his opinion in the ‘Heyday case’ in advance of the ECJ judgment. The Advocate General’s opinion is that the inclusion of a mandatory retirement age in the Regulations is capable of being lawful, provided that it is objectively justifiable in that it achieves a legitimate aim within national law based on factors such as employment policy and the labour market. In short the Advocate General has ruled against the claim by Heyday and although his ruling is not binding on the ECJ, in the majority of cases the ECJ takes the same view as the Advocate General – although it can not of course be absolutely guaranteed this will happen in the current instance. Prima facie however the Advocate General’s ruling will be welcome news to all employers.
The ECJ Ruling
The ECJ ruling is expected early this year and if the ECJ conclude that the compulsory retirement age is capable of being lawful, the case will be referred back to the UK courts and it will then be for the High Court to determine whether compulsory retirement at 65 is indeed objectively justified in that it achieves a legitimate aim in the UK. Once the High Court has issued its decision NALC will then issue a further briefing confirming the impact of the same. 
In the meantime it will be for each local council employer to decide whether to enforce the default retirement age of 65 or refrain from doing so until the final outcome of the Heyday challenge is known. Bearing in mind that the ECJ ruling is fairly imminent it is NALC’s opinion that member councils should ‘play safe’ during the interim and await the said ruling before taking any dismissal action on these grounds.
This briefing was issued by Ian Mark, Senior Legal Executive
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